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DETAILED ACTION 

1 A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1 .17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on 4/1 1/2004 has been entered. 

Claim Rejections - 35 USC §103 

2 The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-6 and 8-65 are rejected under 35 U.S.C. 103(a) as being unpatentable over de la 
Mettrie et al. (US' 5,989,295) in view of (XP-000934522). 

De la Mettrie (US' 295) teaches an aqueous hair dyeing composition comprising anionic 
amphiphilic polymers containing at least one hydrophilic unit of unsaturated olefinic carboxylic 
acid and at least one hydrophobic unit which is a C10-C30 alkyl ester of unsaturated carboxylic 
selected from those hydrophilic unit of unsaturated olefinic carboxylic acid corresponds to the 
monomer of the formula (I) in which Rl denotes H, CH3 or C2H5 that is to say acrylic acid, 
methacrylic acid or ethacrylic acid units and in which the hydrophobic unit of C10-C30 alkyl 
ester of unsaturated carboxylic acid corresponds to the formula (II) in which Rl denotes H, CH3 
or C2H5 that is to say acrylate, methacrylate or ethacrylate units and R2 denotes a C10-C30 
alkyl radical C10-C30 alkyl ester of unsaturated carboxylic acids such as lauryl acrylate, stearyl 
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acrylate, decyl aery late lauryl methacrylate or stearyl methacrylate (Pemulen TR1), as claimed in 
claims 1-6 and 8 (see col. 3, lines 50-67, formula I, col. 4, lines 1-20 and formula II and col. 10, 
Example 1), wherein the anionic polymer in the a mount range from 0.05 to 10% by weight 
relative to the total weight of the dye composition which overlapped with the claimed percentage 
range as claimed in claim 15 (see col. 5, line 5), oxidizing agents such as hydrogen peroxide 
solution in the amount of 2.5 to 40 volumes which overlapped with the claimed percentage range 
as claimed in claims 17-19 (see col. 9, lines 52-55), wherein the composition further comprises 
other adjuvant such as anionic, nonionic or amphoteric surfactants as claimed in claim 20 (see 
col. 9, lines 30-31), wherein the composition is an aqueous solution as claimed in claim 21 (see 
col. 9, lines 10-1 1). De la Mettrie also teaches a method for dyeing hair which comprises the 
steps of applying to hair the composition as described above wherein the method is similar to the 
claimed methods as claimed in claims 22-63 (see col. 10, lines 15-24). de la Mettrie further, 
teaches a multi-compartment kit for treatment of keratinous fibers wherein the kit is similar to 
the claimed kit as claimed in claims 64-65 (see col. 3, lines 16-43). 

Although de la Mettire et al. (US' 295) teaches a composition comprising at least one 
anionic associative polymer comprising at least one carboxylic group and at least one ester 
derived from a fatty alcohol and carboxylic acid as described above, the reference does not teach 
the additional anionic associative polymer that comprises at least one carboxylic acid group and 
at least one ester derived from an alkoxylated fatty alcohol and a carboxylic acid as claimed. 

However, the primary reference teaches and suggests a number of anionic associative 
polymers having a mixture of monomers that can be used in the composition (see col 4, lines 25- 
65). 
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(XP'522) teaches in analogous art of cosmetic formulation, an anionic associative 
polymer comprising at least one carboxylic acid group and at least one ester derived from an 
alkoxylated fatty alcohol and a carboxylic acid such as Acrylates/Methacrylates/ Beheneth-25 
Methacrylate Copolymer (Aculyn 28) as claimed which is used as a thickener in hair dyes (see 
page 1, 5 th paragraph), wherein the percentage amount of the polymer is 3.72% which within the 

nd 

claimed range as claimed (see page 2, 2 paragraph). 

Therefore, in view of teaching of the secondary reference, one having ordinary skill in the 
art at the time the invention was made would have been motivated to modify the composition of 
the primary reference by incorporating the Acrylates/Methacrylates/ Beheneth-25 Methacrylate 
Copolymer (Aculyn 28), as an additional anionic associative polymer that comprises at least one 
carboxylic acid group and at least one ester derived from an alkoxylated fatty alcohol and a 
carboxylic acid as taught by (XP' 522) to make such a composition with a reasonable 
expectation of success. Such modification would have been obvious because the primary 
reference of de la Mettrie et al. (US' 295), teaches and suggests a number of anionic associative 
polymers having a mixture of monomers that can be used in the composition (see col. 4, lines 25- 
65). (XP' 522) as a secondary reference clearly suggests the use of Acrylates/Methacrylates/ 
Beheneth-25 Methacrylate Copolymer in cosmetic formulation to offer thickening, stabilizing 
and the suspension of ingredients in the composition (see page 1, 5 th paragraph), and, thus, a 
person of the ordinary skill in the art would be motivated to add this polymer in the hair treating 
composition for improving thickening, stabilizing and suspension of the composition and would 
expect such a composition to have similar properties to those claimed, absent unexpected results. 
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Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over de la Mettrie et al. 
(US' 5,989,295) in view of (XP-000934522) and farther in view of Hutchins et al. (US 
5,830,447). 

The disclosures of de la Mettrie (US' 295) and (XP-522) are summarized above. The 
references fail to teach compositions comprising anionic associative polymer, which is 
crosslinked with at least one ally ether chosen from allyl ethers of sucrose and allyl ether of 
pentaerythritol as claimed. However, the references teach compositions comprising similar 
anionic polymers that used as thickeners in cosmetic compositions as disclosed above. 

Hutchins et al. (US' 447) in analogous art of hair treating formulation, teaches a 
composition comprising copolymers of C10-C30 alkyl acrylates with one or more of acrylic acid, 
methacrylic acid or one of their short chain (i.e. CI -4 alcohol) ester, wherein the crosslinking 
agent is an allyl ether of sucrose or pentaerythritol as claimed (see col 23, lines 12-24). 

Therefore, in view of the teaching of the secondary reference, one having ordinary skill in 
the art at the time the invention was made would have been motivated to modify the composition 
of the primary reference by incorporating the anionic associative polymer, which is crosslinked 
with allyl ether of sucrose or pentaerythritol as taught by Hutchins et al. (US' 447) to make such 
a composition with a reasonable expectation of success. Such modification would be obvious 
because de La Mettire et al. (US' 295) as a primary reference clearly teaches and suggests the 
use of anionic associative polymers in a hair treating composition, Hutchins et al (US' 447) as a 
secondary reference clearly teaches the use of anionic associative polymers in a hair treating 
composition wherein the polymers are structurally similar to those claimed, and, thus, a person 
of an ordinary skill in the art would expect that the use of such polymer as taught by Hutchins et 
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al. (US' 447) would be similarly useful and applicable to the analogous composition taught by de 
la Mettire (US' 295). Further, the similarities in chemical structure between the prior art and the 
claimed compounds and which have similar utilities establishes a prima facie case of 
obviousness. (In re Payne, 203 VSPQ 245). 

Response to Applicant's Arguments 
3 Applicant's arguments filed 4/1 1/2004 have been fully considered but they are not 
persuasive. 

With respect to the rejection based upon de la Mettire (US' 295) in view of Research 
disclosure, Applicant argues that the primary reference of de la Mettire et al. (US' 295), teaches 
away from the use of traditional thickeners that can impede the rise of the dye on the fibers, 
which is reflected in a dull shade and therefore, one of ordinary skill in the art would be 
cautioned against simply adding other thickeners in view of de la Mettire' s teaching that 
traditional thickeners can results in an interior coloring. 

The examiner respectfully disagrees with the above argument because the primary 
reference of de La Mettire (US' 295) clearly teaches and defines that the traditional thickeners 
are those belong to crosslinked polyacrylic acid, hydroxyethylcelluloses, waxes or alternately 
mixtures of nonionioc surfactants with an HLB (hydrophilic-lipophilic balance) (see col. 1, lines 
39-42) and none of the above described traditional thickeners is belong to the copolymers that 
taught by the secondary reference of (XP-522). Further, the secondary reference of (XP 522) 
clearly teaches and suggests the use of Acrylates/Methacrylates/ Beheneth-25 Methacrylate 
Copolymer (Aculyn 28) in cosmetic formulation to offer thickening, stabilizing and the 
suspension of ingredients in the composition (see page 1, 5 th paragraph) and wherein the 
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copolymer (Aculyn 28) is used in other hair care products such as shampoos, conditioners, gels 
and scalp treatment (see page 1, 4 th paragraph). Therefore, there is a sufficient motivation to one 
having ordinary skill in the art to incorporate the copolymer as taught by (XP 522) in the hair 
treating composition of de la Mettire (US' 295) with a reasonable expectation of success for 
improving the thickening and stabilizing the composition. 

With respect to the applicant's argument on pages 3-4 and regarding the comparative data 
presented in the specification on pages 12-14, which the applicant rely on to show unexpected 
results such as acceptable physical stability over the composition of the prior art, has been fully 
considered but is not found persuasive because the comparative data in the Table in the 
specification on page 13 recited acrylates/C 10-30 alkyl acrylate crosspolymer as the only 
example of using anionic associative polymer comprising at least one carboxylic acid group and 
at least one ester derived from a fatty alcohol and a carboxylic acid and acrylates/beheneth-25 
methyacrylate copolymer or acrylate steareth-20 methylacrylate copolymer as the only example 
of additional anionic associative polymer comprising at least one carboxylic acid group and at 
least one ester derived from an alkoxylated fatty alcohol and carboxylic acid among many 
claimed as a large genus of anionic associative polymers including the species of acrylates/C 10- 
30 alkyl acrylate crosspolymer as an anionic associative polymer and acrylates/beheneth-25 
methyacrylate copolymer or acrylate steareth-20 methylacrylate copolymer as additional anionic 
associative polymer. Therefore, the data presented by the applicant is not commensurate in scope 
with the claimed invention that described anionic associative polymers that comprises unlimited 
number of species of anionic polymers. Applicant is directed to M.P.E.P 716.02(d) and (e) for 
the requirements of comparisons which will overcome a prima facie case of obviousness. 
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Objective evidence of unobvious results must be commensurate in scope with the claims. In re 
Prater, 162 USPQ 541; In re Tiffin, 172 USPQ 292; In re Under, 172 USPQ 356; In re 
Greenfield, 197 USPQ 227. Where unobvious results are relied upon as a basis for patentability, 
a proper comparative showing is a minimum requirement. In re Eisenhut, 1 14 USPQ 287. 

The argument based upon the rejection of claim 7 under 35 U.S.C. 103(a) over de La 
Mettire et al. (US' 295), Research disclosure, and de la Mettire 195, is rendered moot in view of 
the new ground of rejection. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eisa B Elhilo whose telephone number is (571) 272-13 15. The 
examiner can normally be reached on M - F (8:00 -5:30) with alternate Friday off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Yogendra Gupta can be reached on (571) 272-13 16. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). . 
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